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P-R-0O-C-E-E-D-I-N-G-S
(9:24 a.m.)

CHAIRMAN REYNOLDS: This meeting will come
to order. This 1is a meeting with most of the
commissioners participating by being present at the
Rayburn House Office Building, room 2226, in
Washington, D.C. Commissioners Braceras, Kirsanow,
and Melendez will participate via telephone.

This meeting will continue wuntil 10:00
a.m., when there will be a scheduled briefing on
disparity studies as evidence of discrimination in
federal contracting. If the business meeting has not
concluded by the time the briefing is scheduled to
start, then there will be a recess of the business
meeting. And the same will be resumed after the
briefing is concluded.

VICE CHAIRMAN THERNSTROM: Mr. Chairman,
you forgot to mention that Commissioner Taylor is also
absent.

CHAIRMAN REYNOLDS: Thank vyou, Abbie.

That's correct.

Commissioner Taylor is absent. He 1is
where he is supposed to be. His wife i1is expecting.
The delivery is -- actually, he's probably a father

once over as of now.
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I. Approval of Agenda

CHAIRMAN REYNOLDS: In any event, we have
lost some time due to technical difficulties. So I
would like to move that we strip some items off of the
agenda so that we don't bleed into the briefing. I
would 1like to table discussion on the Arizona SAC
report, the working group on SAC reform, the section
on campus anti-semitism.

COMMISSIONER YAKI: Both itemsg V and VI?

CHATIRMAN REYNOLDS: Yes. Okay.

VICE CHAIRMAN THERNSTROM: The Voting
Act's briefing report? We're going to discuss that?

CHAIRMAN REYNOLDS: I'm sorry.

VICE CHAIRMAN THERNSTROM: The Voting
Act's briefing report, are we going to discuss that?

CHAIRMAN REYNOLDS: Yes, yes.

COMMISSIONER YAKT: I'll move the
amendment of the agenda.

CHAIRMAN REYNOLDS: Second?

COMMISSIONER MARCUS: Second.

CHAIRMAN REYNOLDS: Okay. Discussion?

(No response.)

CHAIRMAN REYNOLDS: All in favor say
"Aye."

(Whereupon, there was a chorus of "Ayes.")
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CHAIRMAN REYNOLDS: All in opposition?

(No response.)

CHAIRMAN REYNOLDS: The motion passes
unanimously. There will be a number of pregnant
pauses while I get myself together.

IT. Approval of Minutes of
November 18, 2005 Meeting

CHAIRMAN REYNOLDS: Next up, may I have a
motion to approve the minutes of the November 18th,
2005 meeting.

VICE CHAIRMAN THERNSTROM: So moved.

CHAIRMAN REYNOLDS: Is there a second?

COMMISSIONER YAKI: Second.

CHAIRMAN REYNOLDS: Discussion?

(No response.)

CHAIRMAN REYNOLDS: All in favor say
"Aye."

(Whereupon, there was a chorus of "Ayes.")

CHAIRMAN REYNOLDS: All in opposition?

(No response.)

CHAIRMAN REYNOLDS: The motion passes
unanimously.

IIT. Announcements
CHAIRMAN REYNOLDS: Okay. Next up we have
one announcement, and it regards the passing of LeGree
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Daniels. I'm saddened to announce the passing on
November 19th of LeGree Daniels, a federal civil
rights official in the Reagan, Bush, and Clinton
administrations.

President Ronald Reagan appointed her
Agsistant Secretary of Civil Rights at the Department
of Education in 1987, a position which she held for 2
years.

In 1999, President George H. W. Bush

appointed Ms. Daniels to the Postal Service Board of

Governors. President Bill Clinton reappointed her to
the board in 1999. And she remained a member until
her death.

Ms. Daniels' 1long record of service to
this country, her important work in the area of civil
rights, and the admirable manner in the way in which
she carried out her duties should be an example for
future generations.

Would any of the commissioners want to
make a comment on her passing?

(No response.)

CHAIRMAN REYNOLDS: Okay. Let's see.
There's a motion to delay for one month the
implementation of GAO recommendations. And what I
will do, I will read the motion into the record.
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"I move that the Commission extend by one
month to mid February 2006 the implementation of the
GAO and OPM recommendations contained in the reports
issued from 1997" -- I'm sorry?

COMMISSIONER YAKTI: Was that in our
package?

CHAIRMAN REYNOLDS: Okay. I'll start from
the top. "I move that the Commission extend by one
month to mid February 2006 the implementation of the
GAO and OPM recommendations contained in the reports
issued from 1997 through April 6 of 2005. I so move
to accommodate the House Judiciary Committee's request
that the Commission submit a revised draft strategic
plan to the Judiciary Committee staff on December
12th." I assume that that has already occurred.

"The Commission 1s currently awaiting
comments from the Committee. And in order to give
appropriate time for congressional comment, the
Commission will not be able to vote on a new strategic
plan until the January 20th Commission meeting at the
earliest.

"After implementation of the new strategic
plan, it will take at least one month to implement the
GAO and OPM recommendations. In the event that
cooperation with Congress should require any further
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extensions, we ask that the staff director keep us

apprised."

Is there a second?

COMMISSTIONER BRACERAS: Second.

CHATRMAN REYNOLDS: Thank you.
Discussion?

(No response.)

CHAIRMAN REYNOLDS: All in favor please
say "Aye."

(Whereupon, there was a chorus of "Ayes.")

CHAIRMAN REYNOLDS: Any in opposition?

(No response.)

CHAIRMAN REYNOLDS: The motion passes
unanimously.

Okay. Although the temporary provisions
of the Voting Rights Act are set to expire in August
of 2007, the leadership in the House of
Representatives --

COMMISSIONER BRACERAS: I'm sorry. Excuse
me. This is Braceras. You're bleeping in and out.

CHAIRMAN REYNOLDS: Okay. Can you hear me
now?

COMMISSIONER BRACERAS: Much better.

IV. Program Planning
CHAIRMAN REYNOLDS: Okay. Sounds like a
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Although the temporary provisions of the
Voting Rights Act are set to expire in August of 2007,
the leadership in the House of Representatives is now
pushing to reauthorize the entire act this year.

The House has already held several
oversight hearings on wvarious provisions of the act
during the Summer and Fall of 2005. In order to
fulfill our statutory responsibility, we must issue
findings and recommendations to Congress in a timely
manner so that members of Congress may act on them.

I'll read the motion into the record, "I
move to amend the scope of the work to be performed
for the Commission's previously approved for year 2006
national report on reauthorization of the temporary
provisions of the Voting Rights Act.

"specifically, I move to eliminate the
work formerly assigned to the Office of Civil Rights
Evaluation under the previously approved scope of this
project. This limitation is necessary to ensure that
the Commission can submit timely findings and
recommendations to  Congress since Congress has
expedited the reauthorization of the Voting Rights
Act.

"The motion will not affect the work that
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has been completed by the Office of General Counsel
for the report, namely a study of the Department of
Justice's enforcement of the act's section 5
pre-clearance requirement and the language provisions
of section 203 and section 204."

Is there a second?

VICE CHAIRMAN THERNSTROM: Second.

CHAIRMAN REYNOLDS: Discussion?

COMMISSIONER YAKI: I have discussion, Mr.
Chair. Could we get someone from OCRE or staff to
explain what we would be omitting in this revised
scope of report?

CHAIRMAN REYNOLDS: Sure. Ms. Dickerson,
would you care to address this issue?

COMMISSIONER MARCUS: Let me begin as Ms.
Dickerson is coming here. By way of general
background, the previously approved scope of the
statutory report would have included both a 1legal
portion provided by the Office of General Counsel
through a contractor, which was a report worked on
during the last fiscal year together with additional
analysis by the Office of Civil Rights Evaluation on
LEP and disability issues to be done during this
fiscal year.

Ms. Dickerson, did you want to elaborate
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on the work within the scope on LEP or disability at
allw

CHAIRMAN REYNOLDS: Okay. Well, I have a
question for you. Is it possible to include the work
on LEP and disabilities issues within that time frame?

MS. DICKERSON: No, not the revised time
frame that I'm understanding you to say.

CHAIRMAN REYNOLDS: Okay. Commissioner
Yaki, did you have some specific gquestions?

COMMISSIONER  YAKI: My question is
directed at the director of OCRE. What kind of data
or findings will we not be privy to by nature of the
revised scope in terms of the LEP given that that goes
through a major section of the VRE, the section 204
extension? In other words, what kind of work were you
working on and now you will not be working on?

MS. DICKERSON: Oh, okay. I don't believe
we would be able to include anything having to do with
LEP or the disability issues at all. The whole
framework and scope would only be limited to -- I
guess 1t was referenced in a more minor way in the
report that the contractor did. And the focus was
really on section 5 for that report.

COMMISSIONER YAKTI: Well, what I am
asking, though, is what was it that you were going to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

be looking at in terms of LEP and disability in terms
of the section 204 analysis? What kind of data was
being gathered? What kind of research were you going
to be looking at?

MS. DICKERSON: We were going to prepare
interrogatories and request data on complaints, the
nature of the complaints, you know, how they had been
handled, how many had been resolved, whether they were
pending, and to look at those, the complaints over
time, for example, We were also going to update some
of the -- the contractor's report I think went up to
the year 2004. So we would have asked them for the
more recent data as well to bring it up to current.

COMMISSIONER YAKI: Was there any section
5 part of the OCRE -- was there any jurisdiction over
section 5 of the report that your office had or was it
only on 2047

MS. DICKERSON: In the original concept,
we were going to use the contractor's work for the
section 5 analysis. We might have just asked for the
data that was indicated between 2004 to date.

But no. Our focus was on the other parts.

COMMISSIONER YAKT: Will the contractor's
data on section 5 be able to be included in the
revised schedule?
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COMMISSIONER MARCUS: Yes. All of the
contractor's work could Dbe included under this
proposal. Let me also say about clarification that
the contractor's work wasn't limited to section 5 and
also did include some work on LEP issues in other
sections as well.

COMMISSIONER YAKI: Well, I mean, thank
you. I just want to express my personal concern as a
commissioner from some ethnic background that where we
have 204 issues 1in California on language, whether
it's languages for folks from Asian backgrounds or
from Latino backgrounds, I think I would be very
disappointed if our report to the Congress was not
comprehensive on those issues.

I understand the time 1line that we are
under. I do not want, however, the Congress to think
that we are giving 204 and the underlying data in the
short trip in the analysis.

That is my concern about the revision, but
I understand the need to make it relevant in terms of
timeliness. I just don't know if I will be able to, I
will personally be able to, support it.

CHAIRMAN REYNOLDS : Commissioner
Thernstrom?

VICE CHAIRMAN THERNSTROM: Well, I wvery
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much appreciate what Commissioner Yaki has said, but
the fact is that the issue that is really on the table
in congressional debate is the extension and
amendment, potential amendment, to section 5.

I do not believe at the end of the day
there will be any real debate on the language
assistance provisions. They will be extended.

MS. DICKERSON: Can I Jjust correct
something I said?

CHAIRMAN REYNOLDS: Oh, sure.

MS. DICKERSON: The disability section was
never within the scope of the project because those
provisions aren't expanded. So we were going to do
the section 203 analysis and also the section that
relates to election monitors.

VICE CHAIRMAN THERNSTROM: And I don't
think either of them really is in danger of expiring.

COMMISSIONER BRACERAS: I'm sorry. I
can't hear the rest of you very well.

VICE CHAIRMAN THERNSTROM: I was simply
saying that language provisions and the provision for
federal monitors, neither of them are in danger of
expiring. There may be one or two voices in the House
of Representatives who will raise questions about the
necessity of reauthorizing those provisions. But
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basically they are off the table. It is section 5 and
these potential amendments that are on the table.

And so those grounds I think confining
ourselves to section 5, to the real issues, makes
sense given the constraints that we're operating
under.

COMMISSIONER MARCUS: And I want to make
sure that it's clear that under the Chairman's motion,
we would not be stripping out all discussion of the
limited English proficiency issues. Rather, we would
be focusing on the analysis of LEP issues before the
Department of Justice, which was already prepared by
the contractor, and trying to provide that on an
expedited time frame so that it can be available to
Congress while Congress is still considering the
issue.

So there still will be information on that
area. It's true there will be less of it, but it's

hoped that it will be more timely and, therefore, more

useful.

COMMISSTIONER YAKI: This 1is Commissioner
Yaki.

I understand what both the Vice Chair and
the Staff Director have said. I believe that this
motion is going to pass. So I will be looking wvery

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

closely at our discussions on 203 and 204.

I just want to reiterate, however, that --
and the election-monitoring section as well. If I
could have a dollar for every time I thought there was
a surety about what Congress was going to do on a
particular item, I would not be worried about turning
in my time sheets for the Commission.

So, with that, why don't we just move to a
vote. I will probably abstain from this, but we will
look forward to working with the staff, the Staff
Director, and the fellow commissioners on the
production of the final report in a constructive and
positive manner.

CHATIRMAN REYNOLDS: Is there a second?

VICE CHAIRMAN THERNSTROM: Second.

COMMISSIONER MELENDEZ: Can I ask a
question?

CHAIRMAN REYNOLDS: Yes, Commissioner
Melendez?

COMMISSIONER MELENDEZ : This is

Commissioner Melendez.

On the temporary provisions of the Voting
Rights Act, which I received a draft, at what point
does that become final? Because on page 53, it had
something to do with a statement of the commissioners.
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Is that something that a statement by any of the
commissioners can be added in to this exception or any
of those 203 --

COMMISSIONER MARCUS: Yes, Commissioner
Melendez. I believe that the document that you are
referring to is most likely a report prepared by the
contractor to the Commission, which was intended to
provide material which could be then used in our final
report.

COMMISSIONER BRACERAS: Wait a minute.
Sorry. This is Braceras.

I think Commissioner Melendez may be
getting confused with the briefing summary.

COMMISSIONER MELENDEZ: Yes.

COMMISSIONER MARCUS: Oh, that could be.

COMMISSIONER MELENDEZ : The briefing
summary that I received. I just wanted to make sure
that that wasn't a final document until --

COMMISSIONER MARCUS: Neither of those two
documents is considered a final document. In both
cases, we're going to recommend that the commissioners
be given until the end of the year to provide comments
on either of those two Voting Rights Act documents.

COMMISSIONER MELENDEZ: Okay. Thank vyou.
That's all. I wanted clarification. Thank you.
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CHAIRMAN REYNOLDS: Okay. May I have a
second?

COMMISSIONER BRACERAS: Second.

CHAIRMAN REYNOLDS: Okay. All in favor
please say "Aye."

(Whereupon, there was a chorus of "Ayes.")

CHAIRMAN REYNOLDS: All in opposition?

(No response.)

CHAIRMAN REYNOLDS: Any commissioners
abstain?

(Whereupon, there was a show of a hand.)

CHAIRMAN REYNOLDS: Okay. Let the record
reflect that Commissioner Yaki abstains. The

remaining commissioners voted in favor of the motion.
The motion passes.
COMMISSIONER YAKT: Is that it?

CHAIRMAN REYNOLDS: Yes. Well, for that

piece. Okay. I'm going to read the next motion into
the record. "T move that commissioners submit
comments, suggestions, and revisions on the work

already performed by the Office of General Counsel on
the previously approved 2006 national vreport on
reauthorization of the temporary provisions of the
Voting Rights Act to the Office of Staff Director by
close of business Friday, December 30th, 2005.
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"T also move that the Office of Staff
Director prepare a revised report incorporating these
comments, suggestions, and revisions for submission to
commissioners on Monday, January 9th, 2006."

Is there a second?

VICE CHAIRMAN THERNSTROM: I second it.

COMMISSIONER BRACERAS: Second.

CHAIRMAN REYNOLDS: Discussion?

(No response.)

CHAIRMAN REYNOLDS: All in favor please
say "Aye."

(Whereupon, there was a chorus of "Ayes.")

CHAIRMAN REYNOLDS: Any opposition?

(No response.)

CHAIRMAN REYNOLDS: Any abstentions?

(No response.)

CHAIRMAN REYNOLDS: The motion carries
unanimously.

(Pause.)

V. Future Briefings
CHAIRMAN REYNOLDS: This is that pregnant
pause that I referred to earlier.
Okay. I'm going to read the next motion
into the record. "I move that the staff conduct a
briefing on the use of racial categories in the 2010
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census on Friday, March 10, 2006. The briefing will
be based on the concept paper distributed on Friday,
December 9, 2005."

Is there a second?

VICE CHAIRMAN THERNSTROM: I second it.

CHAIRMAN REYNOLDS: Discussion?

(No response.)

CHAIRMAN REYNOLDS: All in favor say
"Aye. "

(Whereupon, there was a chorus of "Ayes.")

CHAIRMAN REYNOLDS: All in opposition?

(No response.)

CHAIRMAN REYNOLDS: Any abstentions?

(No response.)

CHAIRMAN REYNOLDS: The motion passes
unanimously.

Okay . At this point I would 1like to
adjourn the meeting. We have 15 minutes. And then

we'll start the briefing.

VICE CHAIRMAN THERNSTROM: And 1is there
possibility we will solve this technical problem
before the briefing?

CHAIRMAN REYNOLDS: I have no idea. I
doubt it, though.

COMMISSIONER MARCUS: We'll certainly look
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into it during the recess.

COMMISSIONER YAKI: Good-bye.

(Whereupon, the foregoing matter went off
the record at 9:46 a.m. and went back on the record at
9:58 a.m.)

CHAIRMAN REYNOLDS: We can get started
now.

VI. Commission Briefing: Disparity Studies
- Introductory Remarks by Chairman

CHAIRMAN REYNOLDS: On behalf of the
Commission on Civil Rights, I welcome everyone to this
briefing on disparity studies as evidence of
discrimination in federal contracting. The Commission
frequently  arranges such public Dbriefings with
presentations from experts outside the agency in order
to inform itself of the nation's civil rights
situations and issues.

In Adarand v. Pena, opinion of the Supreme
Court, quoting Richmond v. Croson, reaffirmed that
absent a searching judicial inquiry on the
justification for race-based measures, Dbenign or
remedial classifications motivated by illegitimate
notions of racial inferiority or simple racial
politics. Well, you can't tell.

The court went on to hold that federal
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programs that use racial classifications are subject
to strict scrutiny. Although the court has not
provided clear guidance on the contours of the strict
scrutiny standard, it 1is clear that federal agencies
that use racial classifications must demonstrated that
the classification is needed to remedy the effects of
discriminatory conduct.

In order to comply with this
constitutional requirement, federal and state agencies
and contractors have commissioned disparity studies to
demonstrate discrimination for a statistical analysis
that showed under-representation of minorities or
women among the federal contractors.

After Adarand, three efforts, a 1996
appendix to the Department of Justice guidance, a 1997
Urban Institute report, and 1998 and 1999 benchmark
studies from the Department of Commerce, were compiled
for evidence of discrimination in federal contracting
using disparity studies and other sources.

Yet, critics of the efforts point to stale
data, a lack of documentation of data sources, and
fluent analytical methods, a failure to develop
meaningful industry groupings for a study of federal
contracting, and a lack of a theory of discrimination.

Today the Commission is seeking

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

information on the methodological and empirical
strength of these and other disparity studies
conducted since 1995.

We are pleased to welcome four experts to
comment on the quality of current disparity studies.
We have Dr. Ian Ayres of Yale Law School. Dr. Ayres
was one of the consultants who designed the Department
of Commerce's benchmark study.

An expert witness on many affirmative
action contracting cases, he has published widely on
racial discrimination and the need for affirmative
action. His most recent empirical study includes
forthcoming articles in the Yale Law Journal and
Stanford Law Review on racial disparities in taxicab
tipping and the effects of affirmative action on the
number of black lawyers. Professor Ayres has earned a
J.D. from Yale and a Ph.D. in economics from M.I.T.

Taught at the law schools of several major
universities, he served as a research fellow of the
American Bar Foundation and comments regularly on
Public Radio's "Marketplace" and in Forbes Magazine
and, finally, the New York Times.

We also have George LaNoue. Dr. LaNoue
analyzes minority Dbusiness programs, consults with
state and local officials on disparity studies, and
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has written guide books on how to conduct such studies
and continues to serve as a trial expert on civil
rights cases in federal courts. He has published four
books and numerous articles, including five law review
articles on post-Croson law.

Dr. LaNoue 1is a professor of political
science at the University of Maryland at Baltimore,
where he directed the public policy graduate program
for 18 years.

In addition to teaching at several major
universities in the United States, Dr. LaNoue has had
the opportunity to conduct research and lecture in 15
countries.

Next up we'll have Dr. Constance Citro.
She has headed the Committee on National Statistics of
the National Academy of Sciences since May of 2004 and
served as study director for their newly released
"Evaluation of Disparities in Federal Contracting with
Women-Owned Businesses."

Formerly, Dr. Citro was the Vice President
and Deputy Director of Mathematical Policy Research,
Inc. She is a Fellow of the American Statistical
Association. Between 1984 and 2004, she directed
numerous projects reviewing the 2000 census, poverty
estimates, disentail census, and survey methodology,
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and social welfare program models.

Her research has focused on the quality
and accessibility of large, complex data sets and the
measurements of income and poverty. Her Ph.D. in
political science is from Yale University.

Finally, we have Roger C(Clegg. He's our
final speaker. He 1is Vice President and General
Counsel for the Center for Equal Opportunity, a
research and educational organization based in nearby
Virginia that specializes in civil rights,
immigration, and bilingual education issues.

Mr. Clegg writes, speaks, and conducts
research on legal issues arising from civil rights
laws. He is a contributing editor at National Review
Online and writes frequently for newspapers and law
journals.

Mr. Clegg has held several positions in
the U.S. Department of Justice from 1982 and 1993,
including Assistant to the Solicitor General, and also
the second highest ranking position in the Civil
Rights Division.

Later he served as the Vice President and
General Counsel for the National Legal Center for
Public Interest, which produces publications on legal
issues affecting businesses. He is a graduate of Rice
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University and Yale Law School.

Our panelists have wonderful credentials
and experience in this area. And we look forward to a
rich discussion on these topics. First up we have Dr.
Ayres.

- Speakers' Presentations

DR. AYRES: Good morning. I support the
regquirement that race-conscious government programs be
strictly scrutinized. Courts should demand rigorous
and persuasive evidence and compelling governmental
interest and that race-conscious means be narrowly
tailored to further that compelling interest.

My central claim here today 1is that
quantitative methods exist and have already been used
to provide this kind of evidence. The Commerce
Department's disparity study is a case in point. The
results of this study created a red light/green light
system which turned off the use of bidding credits,
where there was not evidence of under-utilization of
minority contractors. But it's my opinion that the
evidence of discrimination in the green 1lighted
industries is both rigorous and sufficiently
persuasive to make out at least a prima facie case of
narrow tailoring.

We should guard against efforts to turn
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the narrow tailoring requirement into a burden that no
government defendant could ever meet to remedy
discrimination. Justice O'Connor was quite clear that
the requirement of strict scrutiny was not a
subterfuge to create a fatal, in fact, requirement.

Indeed, the Supreme Court's recent
willingness to accept the narrow tailoring evidence of
the University of Michigan Law School is strong
evidence that <cutting-edge quantitative disparity
studies, such as the one produced by the Commerce
Department passed constitutional muster.

In the Michigan case, the Supreme Court
required almost no statistical evidence that the law
school used the minimum racial preference necessary to
achieve its compelling interest, but the Supreme
Court, nonetheless, was willing to sign off on the
constitutionality of that affirmative action program.
The best procurement disparity studies already provide
much more persuasive narrow tailoring evidence a
fortiori more clearly constitutional.

In the remainder of this statement, I will
analyze three things: number one, the evidence
supporting the government's compelling interest in
remedying discrimination; two, the most persuasive
methodologies for estimating disparity benchmarks;
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and, three, a comparison of the narrow tailoring
evidence and procurement in educational admissions.

Number one, there is credible evidence of
a compelling governmental interest. No one disputes
the fact that remedying discrimination is a compelling
governmental interest. And there is abundant
statistical evidence of that that discrimination is
not a thing of the past.

Many commentators have argued, however,
that government can only use race-conscious
affirmative action to remedy its own discrimination,
but this idea was flatly rejected by Justice O'Connor.

In Croson, Justice O'Connor in a plurality

opinion joined by Chief Justice Rehnquist and Justice

White concluded that the City of Richmond -- and here
I qguote -- "can use 1its spending power to remedy
private discrimination if it identifies that

discrimination with the particularity required by the
Fourteenth Amendment."

While government discrimination against
minority contractors in procurement markets may be a
thing of the past, the same cannot be said of private
discrimination. Credible evidence of private
discrimination by both input suppliers to and
customers of minority contractors provides a
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persuasive basis for government to use its spending
powers to remedy private discrimination.

Discrimination is predominantly practiced
today in private markets. Government has a compelling
interest to try to remedy it. Narrow tailoring, of
course, requires the use of race-neutral methods, such
as simply prohibiting discrimination whenever
possible, but a great deal of private discrimination
will necessarily fall below the radar screen of the
law.

Discrimination that cannot be proven in
individual cases <can often be identified in the
aggregate. We  should guard against requiring
microeconomic tests of disparate treatment as evidence
for discrimination in a macroeconomic setting.

Point number two, there are persuasive
statistical methods for calculating disparity
benchmarks. The crucial and most disputed element of
any disparity study is calculating the benchmark.
This is sometimes referred to as the minority
availability percentage.

The Dbenchmark attempts to measure the
market and share of percentage of business that
minority firms would receive in a world without
discrimination. The  benchmark is crucial to
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establish: number one, whether minorities face
discrimination; and, number two, whether the proposed
racial preferences are sufficiently limited so as to
only remedy the discrimination, not to overshoot.

For example, in a particular market, if a
disparity study persuasively concludes that in the
absence of discrimination, minority contractors would
have received ten percent of the contracts but we
observed that minority firms are only receiving four
percent of the contracts, then the shortfall in
utilization is evidence of discrimination.

Under-utilization evidence of this kind
is, thus, probative of the compelling interest prong
of strict scrutiny, but the benchmark is also crucial
in testing whether an affirmative action program is
narrowly tailored.

So the crucial gquestion in disparity

studies is to develop the credible methodology to

estimate this benchmark's share of contracts
minorities would receive in the absence of
discrimination.

The touchstone for measuring the benchmark
is to determine whether the firm is ready, willing,
and able to do business with the government. Early
disparity studies attempted to calculate benchmarks on
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a very crude head-counting methodology.

If minorities were X percent of the
general population, then under this theory, courts
would assume that, absent discrimination, they would
be awarded X percent of the procurement dollars.
Increasingly, however, courts rejected mere head
counting and moved toward a qualified-firm counting
approach.

The qualified-firm counting approach
requires courts to identify the pool of firms which
are qualified in the sense of being ready, willing,
and able to do business with the government.

While this qualified-firm counting
approach represented a substantial advance over the
cruder head-counting approach, it suffered from the
problem that qualified firms may have substantially
different capacities.

Firm A and B may both be qualified to do
some business with the government, but one firm may be
a multinational with many plans while the other firm
may be a sole proprietorship with only a single plant.

The qualified-firm counting approach
ignored differences in capacity and deemed
single-plant firms to be equally available to serve
the government as a multi-plant firm.
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The Commerce Department's approach for
estimating the minority Dbenchmark was far more
sophisticated than either the head-counting or the
qualified-firm counting approaches.

This methodology, which I will refer to as
the capacity approach, calculated in dollar terms the
capacity of qualified firms to do business with the
government. This approach more reasonably assumes
that 1f SDBs control X percent of an industry's
capacity, then, absent discrimination, they would be
awarded X ©percent of the industry's procurement
dollars.

Unlike the qualified-firm counting
approach, the capacity approach would not find that
manufacturers in a small micro brewery brand and
Budweiser were equally available but, instead, would
likely find that Anheuser-Busch is more available in
the straightforward sense that it has a 1larger
capacity.

The Commerce Department's capacity
methodology is particularly conservative Dbecause it
did not attempt to calculate how much greater minority
capacity might have been but for discrimination. A
so-called "but for" adjustment would raise the
benchmark percentage by which utilization is judged.
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The methodology, instead, took minority
capacity as it found it. It, thus, made no attempt to
remedy historical discrimination or even present
discrimination by input suppliers and customers that,
predictably, would depress the capacity of minority
firms to supply government contracts.

Like Justice O'Connor, I strongly support
a requirement to government justifying race-conscious
policies by providing persuasive evidence that the
policies are narrowly tailored to promote a compelling
government interest.

The Commerce Department's disparity
studies are rigorous and provide credible prima facie
evidence of both discrimination and the potential for
narrowly tailored race-conscious remedies. As the
Chair began, critics have pointed to the staleness of
the data.

It's striking to me that the Commerce
Department has not seen fit to update its benchmark
analysis since 1999. I worry that the present
administration 1is trying to achieve a back-door sun
setting of remedial race-conscious programs by
fostering the increasing destitude of the necessary
narrow tailoring evidence. Regardless of how one
feels about affirmative action, we should mend and not
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end disparity studies.

Finally, the constitutionality of
race-conscious affirmative action in education
admission strengthens the differences that the
Commerce Department disparity study provide credible
evidence.

While the narrow tailoring requirement has
always had multiple dimensions, the central meaning
has been that government use only the minimum racial
preference necessary to achieve its compelling
interest. But the truth is that the Supreme Court's
Grutter decision required wvirtually no evidence that
the law school use the minimum preference necessary.

Now that the Supreme Court has signaled
its willingness to support more flexible modes of
proof in educational affirmative action, it would be
bizarre for it to strike down much more rigorous
narrow tailoring evidence and procurement.

In conclusion, it has been a great honor
to have the opportunity to speak to this Commission
that has played such a remarkable role in this
nation's struggle to secure quality for all its
citizens.

In reading the other panelists' prepared
statements, I do think there 1is some substantial

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

agreement that we all support the requirement of
rigorous, robust, validated disparity studies. I also
support the comments that the disparity studies should
be as transparent as possible. We may disagree,
though, on whether they can and should be done.

Thank you for giving me this opportunity

to speak.

CHAIRMAN REYNOLDS: Thank vyou, Professor
Ayres.

Dr. Citro?

DR. CITRO: Thank you.

I appreciate very much the opportunity to
appear at this briefing. As you noted, I have been

Director since May 2004 of the Committee on National
Statistics, which is a standing committee at the
National Academy of Sciences. And I have worked at
the committee for over 20 vyears, principally as a
senior study director.

My remarks are Dbased largely on my
experience as study director for a Committee on
National Statistics project that 1looked at the
utilization of women-owned Dbusinesses 1in federal
contracting. The study was commissioned by the U.S.
Small Business Administration. We were asked to
review relevant data and methods.
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We published our report in March 2005. I
have provided copies to the members of the Commission,
and there are a few additional copies. It's also
available on the Web.

My remarks are also informed by my work
with a Committee on National Statistics panel on
methods and data for measuring racial discrimination.
It issued its report in February 2004. I only have
one copy here. It's quite a substantial document to
carry around.

My remarks are about data and methods. I
leave it to others to draw the conclusions about the
relevance to the 1legal situation. I briefly talk
about and expanded on in wmy written remarks
definitions, methodological issues for disparity
studies, the pros and cons of the specific studies
that our project looked at, which included the Urban
Institute meta analysis, the benchmark studies by the
Department of Commerce, and a preliminary SBA study
that was completed in 2002.

All right. One has to start with
definitions, which in this case the critical concepts
are disparity, which is simply a difference between
two groups on an outcome of interest, and
discrimination, for which there is a long history of
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the definition of Dboth disparate treatment and
disparate effect discrimination.

Now, one would expect discrimination to
result in an observable disparity, but a particular
measured disparity = does not necessarily imply
discrimination. It may be due to any number of
factors. But you have to start somewhere. And
obviously starting to determine if you have measurable
disparities seems the sensible obvious thing to do.

Our report vreviews in detail wvarious
measurement and methodological issues for disparity
studies. And I want to just comment on a few here.

The most common disparity measure that has

been used is something called a disparity ratio. It
has a numerator and a denominator. The numerator has
to do with utilization. You look, for instance, at

whether women or minority-owned businesses, the share
that they may have of contracts or contract dollars.

The denominator is the availability share,
which is some measure of what is the pool that is out
there that one could reasonably expect to be available
for contracting.

If dividing the numerator by the
denominator you get a disparity ratio of one, then
that means there 1is no disparity. The share of
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contracts 1is commensurate with the share of the
available pool. TIf it's less than one, then you have
a measure that the share of contracts is not as great
as the available pool.

Now, in the contracting arena, you would
expect the availability share for a group such as
women-owned small businesses to vary across industries
and other characteristics of businesses. For this
reason, it is critical to use disparity ratios broken
down by meaningful categories and not Jjust simple
counts or percentages of utilization.

For instance, 1if dindustry A has ten
percent women-owned small businesses and industry B
only two percent, you really need to look at those
separately, rather than Jjust comparing the raw
percentages of contracts.

Now, there are a number of issues involved
in getting statistically defensible, wvalid, reliable
disparity measures. And we discussed them at length
in the report. 1I'll single out three.

One 1s that, for reasons that I have not
been able to determine, most of the work in disparity
measurement to date has compared apples and oranges in
the numerator and the denominator. Most commonly, the
numerator is a measure of contract dollars awarded to
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a target group, such as women-owned small businesses.

Most commonly, the availability measure is
some measure of numbers of businesses out 1in the
general population, but businesses are very skewed in
terms of their size distribution, in terms of revenues
or gross sales or whatever you wanted to use. And so
by comparing apples and oranges, one is distorting,
one way or another, the disparity measure. One needs
to have a commensurate measure. One also needs to
actually look in our view at multiple measures.

The first speaker has emphasized that the
key element of the disparity ratio that is really
often in dispute 1is this availability measure. Who
are you going to put in the category of ready,
willing, and able? If you throw all businesses into
the availability pool, you undoubtedly have too broad
a pool as there are many businesses that don't care to
do contracting or are not able to do so. On the other
hand, if you have a very narrowly tailored
requirement, why, then vyou are probably excluding
firms that could be bidders.

Finally, the key issue -- and, again, many
disparity studies have not met this standard -- has to
do with validation, documentation, and transparency.

I will not go into the detailed 